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any area including, where applicable, 
emission levels specified in the applica-
ble SIP for purposes of: 

(A) A demonstration of reasonable 
further progress; 

(B) A demonstration of attainment; 
or 

(C) A maintenance plan; or 
(2) The Federal agency must provide 

documentation that the total of direct 
and indirect emissions from such fu-
ture actions would be below the emis-
sion rates for a conformity determina-
tion that are established in paragraph 
(b) of this section, based, for example, 
on similar actions taken over recent 
years. 

(h) In addition to meeting the cri-
teria for establishing exemptions set 
forth in paragraphs (g)(1) or (g)(2) of 
this section, the following procedures 
must also be complied with to presume 
that activities will conform: 

(1) The Federal agency must identify 
through publication in the FEDERAL 
REGISTER its list of proposed activities 
that are presumed to conform and the 
basis for the presumptions; 

(2) The Federal agency must notify 
the appropriate EPA Regional Of-
fice(s), State and local air quality 
agencies and, where applicable, the 
agency designated under section 174 of 
the Act and the MPO and provide at 
least 30 days for the public to comment 
on the list of proposed activities pre-
sumed to conform; 

(3) The Federal agency must docu-
ment its response to all the comments 
received and make the comments, re-
sponse, and final list of activities 
available to the public upon request; 
and 

(4) The Federal agency must publish 
the final list of such activities in the 
FEDERAL REGISTER. 

(i) Notwithstanding the other re-
quirements of this subpart, when the 
total of direct and indirect emissions of 
any pollutant from a Federal action 
does not equal or exceed the rates spec-
ified in paragraph (b) of this section, 
but represents 10 percent or more of a 
nonattainment or maintenance area’s 
total emissions of that pollutant, the 
action is defined as a regionally signifi-
cant action and the requirements of 
§ 93.150 and §§ 93.155 through 93.160 shall 
apply for the Federal action. 

(j) Where an action otherwise pre-
sumed to conform under paragraph (f) 
of this section is a regionally signifi-
cant action or does not in fact meet 
one of the criteria in paragraph (g)(1) 
of this section, that action shall not be 
presumed to conform and the require-
ments of § 93.150 and §§ 93.155 through 
93.160 shall apply for the Federal ac-
tion. 

(k) The provisions of this subpart 
shall apply in all nonattainment and 
maintenance areas. 

§ 93.154 Conformity analysis. 
Any Federal department, agency, or 

instrumentality of the Federal govern-
ment taking an action subject to this 
subpart must make its own conformity 
determination consistent with the re-
quirements of this subpart. In making 
its conformity determination, a Fed-
eral agency must consider comments 
from any interested parties. Where 
multiple Federal agencies have juris-
diction for various aspects of a project, 
a Federal agency may choose to adopt 
the analysis of another Federal agency 
or develop its own analysis in order to 
make its conformity determination. 

§ 93.155 Reporting requirements. 
(a) A Federal agency making a con-

formity determination under § 93.158 
must provide to the appropriate EPA 
Regional Office(s), State and local air 
quality agencies and, where applicable, 
affected Federal land managers, the 
agency designated under section 174 of 
the Act and the MPO a 30 day notice 
which describes the proposed action 
and the Federal agency’s draft con-
formity determination on the action. 

(b) A Federal agency must notify the 
appropriate EPA Regional Office(s), 
State and local air quality agencies 
and, where applicable, affected Federal 
land managers, the agency designated 
under section 174 of the Clean Air Act 
and the MPO within 30 days after mak-
ing a final conformity determination 
under § 93.158. 

§ 93.156 Public participation. 
(a) Upon request by any person re-

garding a specific Federal action, a 
Federal agency must make available 
for review its draft conformity deter-
mination under § 93.158 with supporting 
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materials which describe the analyt-
ical methods and conclusions relied 
upon in making the applicability anal-
ysis and draft conformity determina-
tion. 

(b) A Federal agency must make pub-
lic its draft conformity determination 
under § 93.158 by placing a notice by 
prominent advertisement in a daily 
newspaper of general circulation in the 
area affected by the action and by pro-
viding 30 days for written public com-
ment prior to taking any formal action 
on the draft determination. This com-
ment period may be concurrent with 
any other public involvement, such as 
occurs in the NEPA process. 

(c) A Federal agency must document 
its response to all the comments re-
ceived on its draft conformity deter-
mination under § 93.158 and make the 
comments and responses available, 
upon request by any person regarding a 
specific Federal action, within 30 days 
of the final conformity determination. 

(d) A Federal agency must make pub-
lic its final conformity determination 
under § 93.158 for a Federal action by 
placing a notice by prominent adver-
tisement in a daily newspaper of gen-
eral circulation in the area affected by 
the action within 30 days of the final 
conformity determination. 

§ 93.157 Frequency of conformity de-
terminations. 

(a) The conformity status of a Fed-
eral action automatically lapses 5 
years from the date a final conformity 
determination is reported under 
§ 93.155, unless the Federal action has 
been completed or a continuous pro-
gram has been commenced to imple-
ment that Federal action within a rea-
sonable time. 

(b) Ongoing Federal activities at a 
given site showing continuous progress 
are not new actions and do not require 
periodic redeterminations so long as 
such activities are within the scope of 
the final conformity determination re-
ported under § 93.155. 

(c) If, after the conformity deter-
mination is made, the Federal action is 
changed so that there is an increase in 
the total of direct and indirect emis-
sions, above the levels in § 93.153(b), a 
new conformity determination is re-
quired. 

§ 93.158 Criteria for determining con-
formity of general Federal actions. 

(a) An action required under § 93.153 
to have a conformity determination for 
a specific pollutant, will be determined 
to conform to the applicable SIP if, for 
each pollutant that exceeds the rates 
in § 93.153(b), or otherwise requires a 
conformity determination due to the 
total of direct and indirect emissions 
from the action, the action meets the 
requirements of paragraph (c) of this 
section, and meets any of the following 
requirements: 

(1) For any criteria pollutant, the 
total of direct and indirect emissions 
from the action are specifically identi-
fied and accounted for in the applicable 
SIP’s attainment or maintenance dem-
onstration; 

(2) For ozone or nitrogen dioxide, the 
total of direct and indirect emissions 
from the action are fully offset within 
the same nonattainment or mainte-
nance area through a revision to the 
applicable SIP or a similarly enforce-
able measure that effects emission re-
ductions so that there is no net in-
crease in emissions of that pollutant; 

(3) For any criteria pollutant, except 
ozone and nitrogen dioxide, the total of 
direct and indirect emissions from the 
action meet the requirements: 

(i) Specified in paragraph (b) of this 
section, based on areawide air quality 
modeling analysis and local air quality 
modeling analysis; or 

(ii) Meet the requirements of para-
graph (a)(5) of this section and, for 
local air quality modeling analysis, the 
requirement of paragraph (b) of this 
section; 

(4) For CO or PM–10— 
(i) Where the State agency primarily 

responsible for the applicable SIP de-
termines that an areawide air quality 
modeling analysis is not needed, the 
total of direct and indirect emissions 
from the action meet the requirements 
specified in paragraph (b) of this sec-
tion, based on local air quality mod-
eling analysis; or 

(ii) Where the State agency primarily 
responsible for the applicable SIP de-
termines that an areawide air quality 
modeling analysis is appropriate and 
that a local air quality modeling anal-
ysis is not needed, the total of direct 
and indirect emissions from the action 
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